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The Environment, Climate Change and Land Reform Committee 

UK Withdrawal from The European Union (Continuity) (Scotland) Bill 

Submission from Professor Eloise Scotford, Faculty of Laws, Centre for Law and 
Environment, UCL 

I am Professor of Environmental Law in the Faculty of Laws, University College London. II 
am Professor of Environmental Law in the Faculty of Laws, University College London. I have 
wide-ranging expertise in UK and EU environmental law. I am author of Environmental 
Principles and the Evolution of Environmental Law (Hart 2017) and co-author of 
Environmental Law: Text, Cases and Materials (2nd ed, OUP 2019). 

I have views on all parts of the consultation, which I am happy to elaborate in oral evidence 
(I have been invited to give oral evidence on 18 August). Below I outline my views in relation 
to environmental principles, in relation to which I have particular expertise, and key 
governance issues in the Bill.  

Part 2 Environment: Chapter 1 - Environmental principles 

Choice, alignment and duration of environmental principles 
 
In evaluating whether the four principles in clause 9(1) are the ‘correct’ set of principles, some 
background about environmental principles as legal concepts is helpful. Environmental 
principles, despite being policy ideas, have increasingly been developing legal roles in bodies 
of environmental law around the world.  The specific set of environmental principles, and their 
legal roles, varies depending on the legal system involved (for example the Indian experience 
in constitutionalising one set of environmental principles is very different from the New South 
Wales experience of weaving a different set of environmental principles into a range of 
environmental and planning statutes). However, all these developments reflect a process of 
legally entrenching environmental protection goals for the long-term in the creation and 
implementation of environmental policy. This is also the position that obtained under UK 
environmental law whilst the UK was an EU Member State, as key environmental principles, 
alongside environmental objectives (including a ‘high level of protection’), are 
constitutionalised in the TFEU (Article 191). 

This trend of legal entrenchment is particularly important in the area of environmental policy, 
for at least three reasons. First, environmental issues inevitably cross over into other policy 
domains and thus risk being side-lined by other policy priorities. For this reason, the 
integration principle is particularly significant (Article 11 TFEU provides that ‘environmental 
protection requirements must be integrated into the definition and implementation’ of all EU 
policies and activities). Second, environmental problems are generally collective problems, 
often with no stakeholder group holding vested legal rights and direct economic interests to 
promote policies to protect the natural environment when environmental challenges arise. 
For this reason, concerted action by the state to address them is required. This supports a 
firm legally-based direction for environmental policy. Third, environmental problems often 
require medium to long-term policy action to address them adequately, and so require 
insulation from short-term shifts in policy. 

This background indicates that the choice of environmental principles is a political choice, for 
which there is no ‘correct’ answer, but that some principles can be particularly significant in 
legally entrenching a robust vision of environmental protection in policymaking. In this regard, 
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the integration principle is a notable absence from the Scottish Bill – both for reasons of 
good environmental policymaking but also to maintain continuity with the approach to 
environmental policy under EU law, which the Bill otherwise aims to do. This contrasts with 
the position in the UK/English Environment Bill, where the integration principle is included 
(Environment Bill, clause 16(5)). 

A more minor point is that the qualification of the precautionary principle as relating to the 
‘environment’ is different from the EU concept of the precautionary principle, which is 
unqualified and applies to public health and environmental matters more broadly. This 
qualification appears at odds with the explanation that these principles are derived from 
Article 191(2) TFEU (cl 9(2)). This difference may create confusion in Scottish law as existing 
CJEU case law on the precautionary principle will not align with the scope of this devolved 
policymaking requirement. The development of guidance under clause 9(3) may be 
complicated by this discrepancy. By excluding a role for the precautionary principle in relation 
to retained public health regulation, the precautionary principle will have a partial legal role in 
this policy area going forward, in a domain closely linked to environmental regulation. 

Furthermore, under EU law, environmental principles that underpin all EU environmental law 
and policy are united by a constitutional commitment to pursue a ‘high level of protection’ 
(Article 191(2) TFEU). This objective has been important for the application and interpretation 
of these principles in case law (eg Case C-236/01 Monsanto Agricoltura Italia [2003] ECR I-
8105 para 128). The Bill, by contrast, does not prescribe any overall substantive goal or 
objective of environmental policy. This omission risks diminishing the level of ambition 
expressed by environmental principles. The more modest requirement in clause 12 
concerning the purpose of the clause 10 and 11 duties (ie those bound must have a view to 
protecting and improving the environment and contributing to sustainable development) is a 
step forward in this respect, but it is not a clear signal of the high level of ambition that 
environmental principles derived from EU law should objectively reflect. 

On whether and how the principles should directly align to the statutory requirements to work 
towards achievement of the Sustainable Development Goals and climate change duties, 
consistency of any policy approach entrenched in law is desirable to avoid legal conflicts. I 
note that the Bill refers to sustainable development in two key places – as a goal for those 
bound by the clause 11 and 12 duties, and in defining the ‘effectiveness of environmental 
law’ in clause 39(9). These references should be capable of sensible meaning when read 
against Scottish National Performance Framework for SDGs. There is no obvious 
inconsistency between the principles outlined and climate change duties under the Climate 
Change Act 2008. Any possible conflict is likely to relate more to governance structures, and 
in particular any overlap in functions between the proposed ESS and the Committee on 
Climate Change, which is being resolved in the English context by an agreed arrangement 
between the equivalent bodies (OEP and CCC) over scope. 

As to the power to alter and remove the principles in clause 9(4), this power works against 
the important function of legalised environmental principles of entrenching a medium to long-
term vision for environmental policymaking. In terms of maintaining an ambitious and stable 
vision of environmental protection, it would be more sensible to include simply a power to 
add new environmental principles (ie to expand the policy vision of environmental protection), 
and perhaps to alter principles so long as the level of ambition is not diminished by doing so. 
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The ‘have regard’ duty  
 
The duty on Ministers in clause 10 is a clear duty in requiring consideration of the guiding 
principles themselves. This is a strength of the duty’s formulation in the Bill (in contrast to the 
equivalent UK/English Environment Bill, which requires due regard to be had to a policy 
statement on environmental principles). A weakness of the formulation is that it requires that 
Ministers must ‘have regard’ to the guiding principles. A ‘have due regard’ (as in the English 
Bill) or ‘take into account’ duty would give clearer priority to these principles in policy-making. 

The duty on public bodies in clause 11 is welcome in that a duty on public bodies exists at all 
(unlike in the UK/English Bill, where no equivalent duty exists). Alignment of environmental 
policy across all governmental actors is important for environmental problems which are often 
collective problems with multiple governance actors involved (eg air pollution). A wider public 
duty also better reflects the pre-existing position under EU law, where the policy imperative 
of EU environmental principles radiates to encompass all state actors in light of the 
constitutional status of environmental principles in EU law. As for the clause 10 duty, this 
clause 11 duty would be stronger if it required public bodies to ‘have due regard’ or ‘take into 
account’ the guiding environmental principles. 

Scope of principles 

The duty on Ministers in clause 10 appears to relate to all policymaking relevantly engaged 
by the guiding principles on the environment. This is a welcome position in light of the fact 
that environmental issues often implicate wide-ranging areas of government policy. 

The scope of the duty on public bodies in clause 11 is more complex. On the one hand, it is 
an elegant integration of environmental principles into Scottish environmental policymaking. 
At the same time, it is a legislative puzzle to understand clearly the scope of the clause 11 
duty, as it cross-refers to the Environmental Assessment (Scotland) Act 2005, which itself 
identifies the scope of its relevant assessment duty in two parts (plans or programmes that 
fall within the environmental assessment duty under Directive 2001/42/EC (SEA Directive); 
and a wider group of plans in section 5(4) of that Act). This legislative complexity – with two 
layers of legislative cross-referral – is a legal pitfall of joining and leaving the European Union, 
and undermines the transparency of the clause 11 duty. The upshot, however, is to maintain 
and enhance the ‘green thread’ that already exists for policymaking in Scotland, with 
environmental principles adding a substantive policy direction to existing strategic 
environmental assessment duties for public policymaking at large. The limited derogation 
from this policymaking duty (see s 6(3) of the Environmental Assessment (Scotland) Act 
2005) is much clearer than the uncertain proportionality provision that exists in the UK/English 
Environment Bill to limit the scope of the duty on Ministers to take into account environmental 
principles (clause 18(2), Environment Bill). 

One limit to the scope of the clause 11 duty is that it applies to the making of plans and 
programmes (including strategies)1 and not to making individual decisions by public 
authorities. By contrast, much CJEU jurisprudence on environmental principles concerns 
their use to inform the interpretation of legislation to determine how it applies to individual 
projects,2 or to inform the application of public law tests in relation to individual decision-
making.3 EU law now has an advanced body of environmental legislation concerning 
                                            
1 Environmental Assessment (Scotland) Act 2005, s 4(4). 
2 Eg Joined Cases C-418/97 and C-419/97 ARCO Chemie Nederland v Minister Van Volkshuisvesting [2000] 
ECR I-4475. 
3 Case T-13/99 Pfizer Animal Health SA v Council [2002] ECR II-3305 [311]. 
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environmental principles, which partly explains these legal roles relating to individual 
decision-making, but these legal roles are also based on an unlimited scope of the principles 
in informing EU environmental policymaking in the EU treaties. The Scottish Bill could contain 
an additional or wider duty to consider its guiding environmental principles in all public 
decision-making in relation to which they are relevant, which would more immediately 
approximate the legal position in EU law. A similar result may be achieved if future Scottish 
legislation explicitly reflects environmental principles where relevant (which the clause 10 
duty encourages), alongside retained EU law, which heavily relies on environmental 
principles as legislative objectives in the environmental sphere. 

Interplay between UK ‘reserved’ principles and Scottish ‘devolved’ principles 

Whilst the structure of the governance provisions of the UK/English Environment Bill 
resembles the Scottish Bill in many respects, there are notable differences that will create 
potential tensions between the two regimes, including in relation to environmental principles. 
At the level of policymaking, the provisions on environmental principles in the UK/English Bill 
are more indirectly binding on policymaking and contain further exemptions (notably in 
relation to action that would disproportionate in relation to the environmental benefit or where 
there would be no significant environmental benefit: clause 18, Environment Bill 2020). The 
Scottish provisions are more clearly focused on embedding environmental protection 
principles in policymaking and are to be welcomed to this extent, subject to the criticisms 
pointed out above. 

In terms of interpreting the principles, the UK/English Environment Bill contains no explicit 
indications that its environmental principles are derived from EU law or to be guided by CJEU 
interpretation, opening up space for divergent interpretations of the principles as between UK 
‘reserved’ principles and Scottish ‘devolved’ principles.  

Further differences have been pointed out above, including the inclusion of the integration 
principle in the UK/English Bill (paragraph 5 above), and the wider scope of the duty to have 
regard to the principles in the Scottish Bill (covering also public authorities: see paragraph 11 
above), albeit that it is more weakly expressed duty. 

Part 2 Environment: Chapter 2 - Environmental governance 

There is much to be welcomed in the environmental governance provisions in Chapter 2 of 
the Bill, including the wide remit of the proposed ESS, and the clear sanctions for breaches 
of information and compliance notices. 

There are however three conceptual weaknesses in the Bill in relation to enforcement, 
concerning (1) the scope of ‘environmental law’; (2) what amounts to a breach of 
environmental law; and (3) who can be held to account. Overall, these factors restrict the 
enforcement of breaches of environmental law, and risk undermining the Bill’s function as a 
replacement for EU environmental enforcement mechanisms. 

The definition of ‘environmental law’ in clause 39 covers legislative provisions that are ‘mainly 
concerned with environmental protection’. Considering that environmental problems, and 
their causes, implicate many areas of regulation (including planning, transport, energy 
production, public health), unduly restricting this definition may remove key aspects of 
regulation relating to environmental protection from the scope of the Bill and its enforcement 
provisions, undermining efforts to achieve high levels of environmental protection. 
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Furthermore, the exclusion of ‘disclosure of, or access to, information’ is at odds with the 
environmental information access requirements under the Aarhus Convention. 

Clause 38’s definition of a ‘failure to comply with environmental law’ is, on one view, 
redundant. There is no need to define what a breach of the law is. This definition risks unduly 
restricting the scope of unlawful activity that might subject to enforcement action under the 
Bill. In particular, clause 38(a) awkwardly defines failure to comply with environmental law as 
a public law breach that would be judicially reviewable in any case. Clauses 38(b) and (c) 
widen the scope of potential breaches and is a notable improvement on the equivalent 
definition in clause 28 of the UK/English Environment Bill. The advantage of these provisions 
is that they bring within the scope of compliance action authorities whose actions may have 
contributed to breaches of environmental law, even where they are not ultimately responsible 
for achieving environmental law outcomes. Their convoluted construction however risks 
leaving out of the Bill’s scope the very activities usually associated with environmental law 
compliance and enforcement activity, such as failure to achieve environmental standards. 
Thus, for example, a public authority might be able to demonstrate that it has exercised its 
functions in a way that is compatible with the achievement of water quality standards, but 
those standards have nonetheless not been reached. In that situation, this definition may 
mean that the enforcement provisions of the Bill are not enlivened, contrary to the position 
that obtains under EU law. 

On who can be held to account, the Bill indicates that any public body may be liable for a 
failure to comply with environmental law (clause 22 et seq). This contrasts with the 
enforcement mechanism of the European Commission that holds Member State 
governments to account as a whole for breaches of EU environmental law. The latter 
approach focuses minds and resources at the highest level, which is particularly appropriate 
for environmental issues with causes that are only adequately addressed by cross-
departmental effort and require national strategic direction and/or resources. Even if failure 
to comply with environmental law is best remedied by action by a specific public body, this 
can be addressed by the devolved government (whether through statutory direction or 
applying other levers of government), as was the position under EU environmental law. As 
the enforcement provisions are currently drafted, there is a distinct risk that public bodies 
without adequate strategic policy power or resources (such as local authorities) will be found 
liable for more systemic failures of environmental law. 

A final concern about Chapter 2’s provisions is the use of improvement reports and plans as 
an alternative to compliance notices. In light of the fact that a compliance notice cannot be 
issued where an improvement report has been prepared (clause 28(1)(b)), there is potentially 
no sanction where Scottish Ministers fail to take adequate action in relation to a breach of 
environmental law when developing an improvement plan (clause 26(2)(b) indicates this is 
possible). 


